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[bookmark: _heading=h.gjdgxs]When Temporary Protection ends: durable solutions for non-Ukrainian refugees and asylum seekers who fled Ukraine to the EU
The EU’s temporary protection regime – that grants status and rights to people forced to flee war in Ukraine[footnoteRef:0] - has been extended until March 2025[footnoteRef:1]. According to the legislation, after this no further extension of temporary protection is possible: solutions must be found to ensure that people displaced from Ukraine to the EU have the right to stay on the territory, notwithstanding any change in circumstances that might allow for safe return to Ukraine. One vulnerable group whose future is particularly uncertain after the expiry of temporary protection is that of refugees and asylum seekers who fled Ukraine to the EU. Right to Protection and HIAS have provided legal assistance to this population in Ukraine since 2001, and in 2023 we conducted research[footnoteRef:2] and a legal analysis of barriers to protection for beneficiaries of international protection and asylum seekers fleeing Ukraine to the EU in Germany, Netherlands, Belgium and France[footnoteRef:3]. A range of vulnerable groups who fled Ukraine - such as people with disabilities, the elderly, Roma, stateless persons, and third-country nationals - are likely to face similar challenges in accessing protection when the temporary protection regime ceases.  [0:  Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the existence of a mass influx of displaced persons from Ukraine within the meaning of Article 5 of Directive 2001/55/EC, and having the effect of introducing temporary protection, ST/6846/2022/INIT OJ L 71, 4.3.2022.]  [1:  Council of the EU. 2023. “Ukrainian refugees: EU member states agree to extend temporary protection.” https://www.consilium.europa.eu/en/press/press-releases/2023/09/28/ukrainian-refugees-eu-member-states-agree-to-extend-temporary-protection/]  [2:  HIAS. 2023. “They told me they couldn’t help me… .” https://hias.org/publications/they-told-me-they-couldnt-help-me/]  [3:  Right to Protection. 2023. “Infographic and legal note to help refugees eligible for temporary protection in the EU.” https://r2p.org.ua/page/infographic-and-legal-note-to-help-refugees-eligible-for-temporary-protection-in-the-eu] 


This paper assesses possible options for vulnerable third country nationals when temporary protection expires and provides protection-oriented recommendations. We argue that decision makers must avoid the fragmentation of statuses across Europe by using EU-wide, harmonised legal statuses. At minimum, the same standard of rights as offered under temporary protection must be ensured, and the same groups must be protected. Action on post-TPD legal stay is now vital to allow refugees to plan ahead and to make informed and voluntary choices about their future.[footnoteRef:4] [4:  International Rescue Committee. 2023. “Statement ‘NGOs mark one year since activation of the Temporary Protection Directive and call for continued support to refugees from Ukraine’.” https://www.rescue.org/eu/statement/ngos-mark-one-year-activation-temporary-protection-directive] 


In addition to Ukrainian nationals and their family members, EU temporary protection also applies to nationals of third countries who benefited from international protection or equivalent national protection in Ukraine before 24 February 2022. Official estimates put the number of refugees and asylum seekers in Ukraine at the end of 2021 at around 5,000 people: about two-fifths were Afghan nationals, while others came from Syria, Somalia, Iraq, and Russia, inter alia.[footnoteRef:5] From 22 February to 6 March 2022, over 180,000 third country nationals fled Ukraine[footnoteRef:6]: while it is not possible to determine the proportion of vulnerable persons among this population, many of them should have benefited from temporary protection. However, the statistics on temporary protection for non-Ukrainians are not complete.[footnoteRef:7] [5:  UNHCR. 2023. “Refugee data finder.” https://www.unhcr.org/refugee-statistics/download/?url=j6Hp9Y]  [6:  Europe without barriers. 2022. “Evacuation of foreigners from Ukraine: Legal basis, obstacles and government aid.” https://europewb.org.ua/wp-content/uploads/2022/11/Evacuation-of-foreigners-from-Ukraine-legal-basis-obstacles-and-government-aid.pdf. P.8.]  [7:  Eurostat. 2023. “Temporary protection for persons fleeing Ukraine - monthly statistics.” https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Temporary_protection_for_persons_fleeing_Ukraine_-_monthly_statistics#Who_are_the_people_fleeing_Ukraine_and_receiving_temporary_protection.3F] 


In early 2023, HIAS and R2P published research based on interviews with former asylum seeker and refugee clients in Ukraine who fled to the EU. 39% of the non-Ukrainian asylum seekers and refugees who had arrived in the EU+ countries have not received temporary protection.[footnoteRef:8] These people face serious protection risks as they are often unable to access documents, status, information, and services.  [8:  Supra note 3 HIAS, p.3.] 


Non-Ukrainians who fled Ukraine, even if they received temporary protection, risk being excluded from statuses offered when the Temporary Protection Directive expires. Those who did not succeed in obtaining temporary protection are in a particularly frightening situation: they may be undocumented, or unable to access an asylum procedure. They risk being returned to their country of origin, or to Ukraine (while conflict persists), or being held in detention. Such scenarios expose vulnerable people, who were already displaced once before, to uncertainty, precarity, exploitation, and even trafficking. 

To address these risks, we assess three potential scenarios that may follow the end of temporary protection regime in order to understand their impact on the rights of non-Ukrainian asylum seekers and refugees. 

1. National legal statuses, including humanitarian protection

According to Article 20 of the Temporary Protection Directive, when the temporary protection period ends, the general laws on protection and on aliens in the Member States will apply, including on return. Returns of non-Ukrainians that fled Ukraine are only possible in compliance with “respect for human dignity” and considering “any compelling humanitarian reasons which may make return impossible or unreasonable in specific cases”[footnoteRef:9].  [9:  Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof, OJ L 212, 7.8.2001. Articles 20-23. ] 


In some EU Member States, non-Ukrainians that fled Ukraine may be eligible for labour, education or humanitarian statuses that exist in national law. However, the standard of protection and rights may be lower than that offered by temporary protection. Further, a patchwork of national-level statuses risks undermining the EU’s aspiration for a common approach to asylum and protection. Without a uniform EU or pan-European approach, states may focus on work-dependent statuses in order to improve labour market integration. Vulnerable people, however, are often unable to work, and thus excluded from protection and rights. 


Barriers to protection: recognition of documents 
Not all Member States recognize the documents of refugees and beneficiaries of complementary protection, issued by the Ukrainian authorities[footnoteRef:10]. Travel documents for refugees are not recognized by more than six Member States, including Belgium, the Netherlands, and France[footnoteRef:11]. The documents held by complementary protection beneficiaries are not recognized by more than six Member States, including Sweden[footnoteRef:12]. Thus, asylum seekers and refugees who fled Ukraine will face barriers in obtaining residence permits in mentioned countries. [10:  European Council. Council of the European Union. 2023. “Recognised travel documents.” https://www.consilium.europa.eu/prado/en/prado-recognised-documents.html]  [11:  Supra note 3 HIAS, p. ii. Top 5 countries of asylum seekers and refugees who fled Ukraine residence (France, Belgium, the Netherlands, Germany, Sweden). ]  [12:  Ibid. ] 


Case study: Germany 
German residence permits exist in the form of a visa, a temporary residence permit, a permanent settlement permit, or an EU long-term residence permit and can be granted for educational purposes, economic activity (employment), etc.[footnoteRef:13] Moreover, asylum seekers and refugees who fled Ukraine cannot satisfy the legal requirement to provide national ID in order to obtain those residence titles[footnoteRef:14]. [13:  Federal Ministry of Justice. Germany. “Act on the Residence, Economic Activity and Integration of Foreigners in the Federal Territory (Aufenthaltsgesetz).” https://www.gesetze-im-internet.de/englisch_aufenthg/englisch_aufenthg.html#p0645]  [14:  According to Ukrainian legislation, in most cases, these documents were stored by the Ukrainian migration authorities since an asylum application was submitted and cannot be requested there.] 


Case study: Netherlands
In the Netherlands, a third-country national is required to prove they enjoy independent, sustainable and sufficient means of subsistence to obtain a temporary residence permit[footnoteRef:15]. This requirement can hardly be fulfilled, because of features of refugees’ past and their general vulnerability. Moreover, Dutch law also requires applicants to provide national ID to obtain residence permits: this condition often cannot be satisfied by asylum seekers and refugees[footnoteRef:16]. [15:  Wettenbank. Nederland. “Vreemdelingenwet 2000.” https://wetten.overheid.nl/BWBR0011823/2022-10-01#Hoofdstuk3_Afdeling3]  [16:  AIDA. 2023. “Temporary protection Netherlands.” https://asylumineurope.org/wp-content/uploads/2023/04/AIDA-NL_Temporary-Protection_2022.pdf. P. 6. ] 

 
It should be noted that 12% of vulnerable third country nationals who fled Ukraine remain undocumented. Thus, national legal statuses are unsuitable for them. At best, humanitarian status at the national level could provide a protection alternative[footnoteRef:17]. [17: ICMPD. 2023. “Responding to displacement from Ukraine: Options to remain when EU temporary protection ends.” https://www.icmpd.org/file/download/59847/file/ICMPD%2520Discussion%2520Paper_Options%2520to%2520remain%2520when%2520EU%2520temporary%2520protection%2520ends.pdf. P. 15. ] 


Case study: Finland
In Finland, a humanitarian protection status (‘other humanitarian immigration’) can offer collective protection. The Finnish government can admit groups of third-country nationals on ‘special humanitarian grounds’ or to ‘fulfil international obligations’. Yet, no definition of ‘special humanitarian grounds’ is stated in Finnish legislation. This power has been very rarely applied (most recently in 2015, when Finland agreed to review the case of 100 Syrian asylum seekers from Germany). [footnoteRef:18] [footnoteRef:19] [18:  Ministry of the Interior. Finland. “Aliens Act.” https://www.finlex.fi/fi/laki/kaannokset/2004/en20040301.pdf]  [19:  European Commission. 2020. “EMN Synthesis Report for the EMN Study 2019 ‘Comparative overview of national protection statuses in the EU and Norway’.” https://home-affairs.ec.europa.eu/system/files/2020-06/emn_synthesis_report_nat_prot_statuses_final_02062020_0.pdf. P. 17. ] 


Case study: Sweden
In Sweden, a humanitarian protection permit can be granted to third-country nationals who, while not qualifying for refugee status or subsidiary protection, cannot be returned due to an external or internal armed conflict in their country of origin. This form of national protection was granted to only 586 beneficiaries between 2014-2018.[footnoteRef:20] [footnoteRef:21] [20:  Sveriges Riksdag. Konungariket Sverige. “Utlänningslag (2005:716).” https://www.riksdagen.se/sv/dokument-och-lagar/dokument/svensk-forfattningssamling/utlanningslag-2005716_sfs-2005-716/#K4]  [21:  Supra note 20 European Commission, p. 18. ] 


However, the risk of a patchwork of different humanitarian statuses across the EU threatens to undermine the goal of a collective European approach to asylum and migration. Not only would harmonized, pan-European approaches provide greater legal certainty to refugees, they would also reduce the administrative burden and complexities for Member States.

2. Status under the recast Long-Term Residents Directive
According to the current EU Long-term Residents Directive[footnoteRef:22], a third-country national who has resided legally and continuously in an EU country for five years can obtain the status of long-term resident[footnoteRef:23]. [22:  Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals who are long-term residents, OJ L 16, 23.1.2004.]  [23:  European Commission. “Long-term residents.” https://home-affairs.ec.europa.eu/policies/migration-and-asylum/legal-migration-and-integration/long-term-residents_en] 


The Long-term Residents Directive does not currently apply to third-country nationals who are authorized to reside in a Member State on the basis of temporary protection. However, this legislation is currently under review. The Council’s position on the recast Long-term Residents Directive however continues to exclude holders of temporary protection.[footnoteRef:24] It is urgent that this position is amended during trilogues to enable people who fled Ukraine to acquire long-term resident status. [footnoteRef:25] [footnoteRef:26] [footnoteRef:27] All periods of legal residence should be fully counted, including residence periods as beneficiaries of temporary protection (and, ideally, residence periods initially based on temporary grounds).[footnoteRef:28] [24:  Council of the EU. Outcome of proceedings. https://data.consilium.europa.eu/doc/document/ST-16000-2023-INIT/en/pdf ]  [25:  Proposal for a directive of the European Parliament and of the Council concerning the status of third-country nationals who are long-term residents (recast), COM/2022/650 final. ]  [26:  European Parliament. 2023. “Report on the proposal for a directive of the European Parliament and of the Council concerning the status of third-country nationals who are long-term residents (recast).” https://www.europarl.europa.eu/doceo/document/A-9-2023-0145_EN.html]  [27:  Council of the European Union. 2023. “Proposal for a directive of the European Parliament and of the Council concerning the status of third-country nationals who are long-term residents (recast).” https://data.consilium.europa.eu/doc/document/ST-11994-2023-REV-1/en/pdf]  [28:  Meltem Ineli Ciger. “What happens next? Scenarios following the end of the temporary protection in the EU.” EUI Robert Schuman Centre. https://blogs.eui.eu/migrationpolicycentre/what-happens-next-scenarios-following-the-end-of-the-temporary-protection-in-the-eu/] 

Further, many commentators have suggested that three years of legal and continuous residence should suffice for access to long-term residence status, because five years of continuous residence is disproportionate.[footnoteRef:29] With these amendments, long-term residence status could become a feasible option for holders of temporary protection when temporary protection ends.  [29:  ECRE. 2023. “ECRE Policy Paper: The Potential of The EU’s Long-term Residency Directive”. https://ecre.org/ecre-policy-paper-the-potential-of-the-eus-long-term-residency-directive/] 


Generally, long-term Resident status consists of a permanent residence permit and equal treatment with nationals of the Member States in many regards, including but not limited to access to employment, education, social security, social assistance, and social protection, and access to goods and services and the supply of goods and services made available to the public and to procedures for obtaining housing[footnoteRef:30]. This would offer people displaced from Ukraine proper integration options, protection from forced return, and access to crucial rights and entitlements without a time limit[footnoteRef:31]. [30:  Supra note 28. ]  [31:  Ciğer Meltem Ineli. “When Temporary Protection Ends: longer-term solutions for refugees from Ukraine.” Swedish Institute for European Policy Studies. https://www.sieps.se/en/publications/2023/when-temporary-protection-ends/. P. 7. ] 


The Long-term Resident Directive is one tool among many that can be used to bolster the rights of non-EU citizens. However, the Long-term Resident Directive as currently worded does not apply to non-Ukrainian refugees and asylum seekers both with temporary protection or without it. 

During trilogues, Recast Long-term Resident Directive should be amended to become a solution for third country nationals with temporary protection (especially the vulnerable categories that we focus on in this piece). Further, any amendments allowing this must come into force in adequate time to ensure there will not be a protection gap between the end of temporary protection and the activation of recast Long-term Resident Directive. 

Even if positive changes are agreed, asylum seekers and refugees who fled Ukraine will face challenges applying for, and being granted, this status, given the issues outlined above in section “National legal statuses”. Further, long-term resident status is not an option for vulnerable groups who fled Ukraine but were never granted temporary protection, because they have not held legal status in Europe.

3. Asylum with a prima facie[footnoteRef:32] approach [32:  Reliefweb. 2015. “Guidelines on International Protection No. 11: Prima Facie Recognition of Refugee Status.” https://reliefweb.int/report/world/guidelines-international-protection-no-11-prima-facie-recognition-refugee-status . 
A prima facie approach means the recognition by a State or UNHCR of refugee status on the basis of readily apparent, objective circumstances in the country of origin or, in the case of stateless asylum seekers, their country of former habitual residence. ] 

The Temporary Protection regime was triggered in 2022 in order to avoid the collapse of national asylum systems.[footnoteRef:33] When this regime expires, the redirection of 4.9 million individual applications risks overloading already strained national asylum systems across the EU.  [33:  Supra note 1. The scale of the influx would likely be such that there is also a clear risk that the Member States' asylum systems will be unable to process the arrivals without adverse effects on their efficient operation and on the interests of the persons concerned and on those of other persons requesting protection. ] 


In this scenario, vulnerable applicants, including secondarily displaced people, would likely be exposed to lengthy waits for an asylum decision, with fewer rights than they enjoyed under the Temporary Protection Directive[footnoteRef:34]. Furthermore, the risk of detention remains real for them, which is not always applied as last resort, as it should be, but often as a structural method at EU borders[footnoteRef:35]. [34:  Ana P. Santos. “Can EU asylum policies on Ukraine offer examples for future asylum policies for all?” InfoMigrants. https://www.infomigrants.net/en/post/49186/can-eu-asylum-policies-on-ukraine-offer-examples-for-future-asylum-policies-for-all]  [35:  Heinrich Böll Stiftung and ECRE. 2021. “Reception, detention and restriction of movement at EU external borders.” https://ecre.org/wp-content/uploads/2021/07/ECRE-Heinrich-Boll-StiftungReception-Detention-and-Restriction-of-Movement-at-EU-External-Borders-July-2021.pdf. P. 4. ] 


Further, difficulties may arise if Dublin rules are strictly applied to determine the EU Member State responsible for the asylum application. Regardless of whether a person received temporary protection in one EU Member State (and may have lived there for up to 3 years), asylum could be granted in a totally different country[footnoteRef:36]. [36:  European Commission. “Country responsible for asylum application (Dublin Regulation).” https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system/country-responsible-asylum-application-dublin-regulation_en] 


One means of avoiding these risks could be prima facie recognition, or a collective approach to the granting of asylum to holders of temporary protection.[footnoteRef:37] [footnoteRef:38] The claims of third-country nationals who enjoy temporary protection are likely to be decided based on the situation in their respective countries of origin after the end of temporary protection in EU.[footnoteRef:39] Germany already uses a similar approach for non-Ukrainians who are not eligible for temporary protection: authorities apply a “sui generis assessment” regarding Eritrea, Afghanistan and Syria,[footnoteRef:40] where it is considered that there is no safe and permanent possibility of return.  [37:  Supra note 28. ]  [38:  ICMPD. 2023. “Responding to displacement from Ukraine: Past, present, and future policies.” https://www.icmpd.org/file/download/59200/file/Responding%2520to%2520displacement%2520from%2520Ukraine%2520Past%2520present%2520and%2520future%2520policies.pdf]  [39:  Supra note 31, p. 5. ]  [40:  Bundesministerium des Innern und für Heimat. Deutschland. “Umsetzung des Durchführungsbeschlusses des Rates zur Feststellung des Bestehens eines Massenzustroms im Sinne des Artikels 5 der Richtli- nie 2001/55/EG und zur Einführung eines vorübergehenden Schutzes.” https://www.frsh.de/fileadmin/pdf/behoerden/Erlasse_ab_2012/BMI_2.Laenderschreiben_Umsetzung-24-UKR_20220414.pdf] 


A prima facie approach – rather than addressing individual claims – would be in the interests of states. The political agreement on the proposal for a Crisis and Force Majeure Regulation appears to enable the European Commission to recommend the use of prima facie recognition, but does not oblige Member States to apply this option.

Third-country nationals that fled Ukraine but failed to obtain temporary protection have already been redirected to the asylum system. Thus, for those that did not receive temporary protection, they would be subject to individual assessment, even if a collective approach was taken. 

Other durable solutions
In the event that peace in Ukraine is restored, other durable solutions would become possible, including return to Ukraine. The Temporary Protection regime foreseeable voluntary return to the country after the end of the temporary protection period: returns however are entirely impossible until conditions in Ukraine are deemed safe and durable[footnoteRef:41]. Solutions to enable voluntary return must be found for asylum seekers who fled Ukraine, as their asylum seeker certificate (or “MSID”) is treated as invalid ID by the Ukrainian authorities[footnoteRef:42]. [41:  Communication from the Commission on Operational guidelines for the implementation of Council implementing Decision 2022/382 establishing the existence of a mass influx of displaced persons from Ukraine within the meaning of Article 5 of Directive 2001/55/EC, and having the effect of introducing temporary protection 2022/C 126 I/01, OJ C 126I, 21.3.2022.]  [42:  Верховна Рада України. Україна. “Закон України ‘Про прикордонний контроль’.” https://zakon.rada.gov.ua/laws/show/1710-17] 


Conclusion
Certainty and clarity must be offered to all people who have fled Ukraine, including third-country nationals, to enable them to rebuild their lives in safety and dignity. Without a uniform EU approach to the protection of this group after temporary protection expires, the risk of a patchwork of national-level statuses presents itself. Faced with divergent policies and eligibility requirements across the 27 Member States, vulnerable people who fled Ukraine to the EU, including non-Ukrainian refugees and asylum seekers, risk being denied legal status. 

An EU-wide approach to ensuring post-TPD stay of the about 4.2 million people currently benefiting from temporary protection, would be advantageous for both refugees and states. Displaced people would have a clearer idea of their rights and options. States would expend fewer financial and administrative resources by simply implementing the EU status, rather than undertaking individual assessment of each person’s right to stay.

Of the three options explored in this paper, the most promising for people who sought international protection in Ukraine could be a collective approach to the granting of asylum. At the same time, amendments must be made to the long-term residents directive to include temporary protection holders. The EU and Member States must ensure that the maximum number of solutions are on the table, and that these protect also vulnerable groups (including asylum seekers and refugees that suffer from poor document recognition). 

The option of national statuses is particularly risky for vulnerable third-country nationals, who are unlikely to meet the specific requirements of the Member State for humanitarian, work or study statuses. The individual assessment of asylum claims is likely to place unsustainable strain on national asylum systems, while also subjecting vulnerable people who fled Ukraine to sub-standard procedures. Former holders of temporary protection would wait a long time for a decision, could be detained at that time, hindering their integration and economic inclusion. In contrast, the collective provision of asylum may effectively reduce administrative and human costs. Further, though return cannot be considered until conditions in Ukraine allow, it is essential to note that eventual return to Ukraine will be challenging for many vulnerable third-country nationals until they obtain necessary documents and permits.

Prima facie recognition, combined with the necessary amendments to the long-term residents directive, could help to ensure that no non-Ukrainian refugee or asylum seeker is left without status. Whatever solutions are pursued, the standard of protection and rights provided by the Temporary Protection Directive should not be downgraded. Further, displaced people and diaspora from Ukraine must be consulted and involved in conversations about post-TPD statuses.
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